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OPINION AND ORDER

The appellant has filed a petition for review, and the

agency has filed a cross-petition for review, of an initial

decision issued April 20, 1992, which ordered corrective

action with respect to the "abolishment" of the appellant's

position. The appellant has also filed a motion to compel the

agency to comply with the initial decision. For the reasons

discussed below, we DENY the petitions and the motion. We

REOPEN this case on our own motion under 5 C.F.R. § 1201.117,

however, and AFFIRM the initial decision as MODIFIED by this



Opinion and Order, finding that no corrective action is

warranted.

BACKGROUND

The appellant serves as a Labor Relations Specialist, GS-

11, in the Management-Employee Relations Division (MER) of the

Civilian Personnel Office <CPO) at Fort Jackson, South

Carolina. He filed individual right of action (IRA) appeals

concerning numerous actions allegedly taken against him in

reprisal for protected whistleblowing. An administrative

judge with the Board's Atlanta Regional Office found that the

appellant's appeals of the following actions were within the

Board's jurisdiction: A three-day suspension, a performance

rating, the denial of awards, the denial of overtime, and the

scheduled abolishment of his position.1 She then found that

only the appellant's July 14, 1989 disclosure to the Office of

Special Counsel (OSC) and his complaints beginning in January

1991 to the Office of the Inspector General (IG) could be

considered to be protected whistleblowing.

The administrative judge found that the agency did not

suspend the appellant in retaliation for whistleblowing. She

explained that Ron Waldhour, Chief of MER, proposed the

appellant's suspension on June 12, 1990, based on an incident

1 In accordance with the Board's decision in Marren v.
Department of Justice, 51 M.S.P.R. 632 (1991), the
administrative judge did not consider the appellant's
allegation of handicap discrimination. See Initial Decision
(I.D.) at 2 n.3.



occurring on May 25, 1990. Mr, Waldhour charged the appellant

with composing a reply to an adverse action for an employee,

Don Boal, after being told that to do so would be improper,

and with misusing government property. In a letter dated July

23, 1990, Lee C. Marshall, the Civilian Personnel Officer,

decided to impose the suspension. The suspension was

effective August 27 through 29, 1990. See Agency File, Tabs

4a-l and 4a-2.

The administrative judge found that the appellant failed

to prove that his whistleblowing was a contributing factor in

the three-day suspension. The administrative judge proceeded

to find that even if the appellant proved that his

whistleblowing was a contributing factor in the suspension,

the agency established by clear and convincing evidence that

it would. have suspended the appellant absent the

whistleblowing.

The administrative judge also found that the appellant's

receipt of a highly successful, instead of an exceptional,

performance evaluation was not reprisal for whistleblowing.

She explained that the performance rating was issued on July

3, 1990, and covered the period from June 1, 1989, to May 30,

1990. The appellant received an "exceeds" rating on all

elements except "Counsels Employees and Supervisors," on which

he received a "met." Mr. Waldhour was the rating official and

Mr. Marshall was the reviewing official. The administrative

judge found that the appellant's whistleblowing was a

contributing factor in his performance rating but that



Mr. Waldhour would have rated the appellant the same absent

any protected disclosure.

The administrative judge also found that the appellant

failed to meet his burden of proving that he was denied awards

or overtime in retaliation for protected whistleblowing.

The administrative judge found that the appellant's

position was "abolished". in retaliation for his

whistleblowing. She found that both Mr. Waldhour and

Mr, Marshall knew that the appellant was a whistleblower when

the appellant's position was identified for abolishment as One

of 193 positions, 44 of which were encumbered, that were being

abolished at Fort Jackson. She further found that

Mr. Waldhour and Mr. Marshall had a motive to retaliate

against the appellant because he had made allegations against

them. Thus, she found that the appellant established that his

whistleblowing was a contributing factor in the agency's

action. The administrative judge found that the agency failed

to prove by clear and convincing evidence that it would have

taken the action absent the appellant's protected disclosure.

Accordingly, she reversed the agency's action "abolishing" the

appellant's position.
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ANALYSIS

The appellant's motion to compel the agency to comply with the

initial decision, and his assertion that the administrative

judge should have ordered.interim relief. do not provide bases

for Board review.

The appellant contends that the agency has refused to

comply with the initial .decision's order to cancel the

abolishment of his position. See Petition for Review (PFR)

File, Tar 6. However, tiie ,:.r.j.tial decision did nc<- become

final because both the ,:v pliant and the agency filed

petitions for review. See 5 C.F.R. § 1201.113(a). Absent a

final order, the Board will not consider the appellant's

motion to compel. See 5 C.F.R § 1201,182(a) (any party may

petition the 7-oard for enforcement of a final decision issued

under the Board's appellate jurisdiction).

In a related argument, th-» appellant contends that the

administrative judge erred in not ordering interim relief.

See PFR File, Tab 1. The Board's regulations commit the

granting of interim lelief to the administrative judge's

discretion. See 5 C.F.R. § 1201.Ill(c); see also 5 U.S.C.

§ 7701(b)(2)(A); Ginocchi v. .Department of the Treasury, 53

M.S.P.R. 62, 67 n.3 (1992). The appellant has not shown that

the administrative judge abused her discretion in this regard.

In any event, the Board has held that there is no authority

that provides for filing a motion to compel interim relief.

See Moorer v. Department of Defense, 53 M.S.P.R. 581 583

(1992); Ginocchi, 53 M.S.P.R. at 68 n.4.
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Th<s appellant^ petition does not provide a basis for Board

review.

The appellant asserts that the administrative judge erred

in failing to consider the following actions taken against

him: Denial of opportunity to b-2 appointed acting chief of

MER; failure to act upon request to be appointed an Equal

Employment opportunity (EEC) Counselor; removal from the

negotiating team; and apparently, accusation of being absent

without leave in December 1989.

The appellant's assertions are without merit. In

prehearing conference memoranda dated February 18 and 21,

1992, the administrative judge listed the only issues that

would be considered in this case. She informed the parties

that if they took exception, they must respond in writing by

specified dates before the hearing. See Initial Appeal File

(IAF), Tabs 56 and 57. The administrative judge's summaries

did not include the actions cited by the appellant, and the

record does not show that he objected to the administrative

judge's summaries prior to the hearing. Thus, we will not

consider the appellant's objections on review. See, e.g.,

5 C.F.R. § 1201.24(b); Schindler v. General Services

Administration, 53 M.S.P.R, 171, 173-74 (1992); Muzzipapa v.

Department of Veterans Affairs, 53 M.S.P.R. 53, 57 (1992).



The appellant apparently contends that the administrative

judge erred in limiting his alleged protected whistleblowing

to his July 14, 1989 disclosure to OSC and the complaints he

filed with the IG beginning in January 1991. Specifically, he

asserts that the administrative judge erred in finding that

the following were not protected whistleblowing: An anonymous

May 8, 1990 call to the 1C alleging that the Chief of Staff at

Fort Jackson, Col. John S. Luallin, had improperly used his

influence to have his son hired for a position in his direct

line of supervision; his complaints v.o OSC from July 1990

through 3.991; his December 18, 1989 complaint to the IG about

the granting of four hours of administrative leave for

employeej to attend a party oi. December 15, 1989; his January

31, 1991 complaint to the IG about CPO supervisors meeting for

monthly breakfasts without taking leave; and his January 21,

1991 complaint to the IG about Mr. Marshall remaining in the

Army Reserves although he could not physically qualify for the

position.

The 3;'•psllant has failed to show that the administrative

judge coil' •: -ted err? in analyzing whether his disclosures

constitutes protect 3?. w, Istleblowing. The appellant correctly

notes that even if ha did not establish that he made the

disclosure concerning Col. Luallin's son, the disclosure could

still be considered protected whistleblowing if the agency

believed he had made it. See, e.g., Special Counsel v.

Department of the Naw, 46 M.S.P.R. 274, 280 (1990). However,

the administrative judge specifically found that the evidence
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presented did not show that any of the persons the appellant

claimed had retaliated against him attributed the disclosure

to the appellant. See Initial Decision (I.D.) at 4. Although

the appellant asserts that the assistant IG, Maj. Walpole,

testified that Civilian Personnel management was aware and

believed that the appellant had filed various IG complaints,

he does not specifically contend that they believed that he

had made the disclosure concerning Col. Luallin's son.

The administrative judge fully addressed the appellant's

assertions that his subsequent complaints to OSC constituted

whistleblowing, finding that they were not independent

whistleblowing, but were steps in the IRA appeal process.

She found that in the appellant's contacts with OSC, he either

sought a stay of a particular action or sought corrective

action for what he considered to be retaliatory acts by the

agency in response to his initial whistleblowing. See I.D. at

5. Although the appellant generally disputes this finding, he

has not identified specific allegations of wrongdoing by the

agency that, he brought to OSC and specific acts of retaliation

engaged in by the agency as a result of his allegations. The

appellant's mere disagreement with the administrative judge's

conclusions does not provide a basis for Board review. See

Weaver v. Department of the Navy, 2 M.S.P.R. 129, 133-34

(1980), review denied, 669 F.2d 613 (9th Cir. 1982) (per

curiam); see also Tost v. Department of the Army, 53 M.S.P.R.

285, 287 (1992) (the appellant failed to show that his alleged

communication with his congressman regarding the agency action



constituted disclosures of information protected by 5 U.S.C.

§ 2302(b)(8)).

The administrative judge also found that to the extent

that the appellant was asserting that some of the agency'sj

actions were retaliation for his complaints to OSC, his

assertions would fall under 5 U.S.C. § 2302(b)(9) instead of

§ 2302(b)(8). See I.D. at £. The appellant has shown no

error in the administrative judge's analysis. See 5 U.S.C.

§ 2302(b)(9)(C); Von Kelsch v. Department of Labor, 51

M.S.P.R. 378, 380 (1991) (exercise of appeal, complaint, or

grievance right granted by any law, rule, or regulation, is

protected under 5 U.S.C. § 2302(b)(9), not 5 U.S.C.

§ 2302(b)(8)).

The appellant next disputes the administrative judge's

finding that he did not reasonably believe that he was

disclosing matters protected under 5 U.S.C. § 2302(b)(8) when

he made the complaints to the IG about the granting of

administrative leave for the party; the monthly breakfast

meetings; and Mr. Marshall's reserve status* The

administrative judge found that the appellant, as a Labor

Relations Specialist, had no reasonable basis for believing

that the. granting of four hours of administrative leave for a

holiday party or the granting of administrative leave for the

monthly breakfast meetings was illegal, a gros^ waste of

funds, gross mismanagement, or an abuse of authority. See

I.D. at 6-7. The appellant objects to the administrative

judge's consideration of his position in determining whether
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he had the required reasonable belief. See PFR File, Tab 10.

However, the Board has held that it is appropriate to question

whether an appellant's asserted belief was genuine, and that

nothing in the Whistleblower Protection Act suggests that one

can become a Whistleblower by asserting a position not

genuinely held, even if another reasonable person could have

reached the same conclusion. See Nafus v. Department of the
*

Army, MSPB Docket No. NY0432910502I1, slip op. at

( May 5 , 1993). Because the nature of the appellant's

position could affect the genuineness of his belief, ve find

that the administrative judge did not err in considering this

factor. Id.

Moreover, although the appellant contends that he was not

objecting to the granting of leave for a party that was held

at work, but to the participants leaving the party early, he

has not presented any evidence or argument to support his

contention. Indeed, his complaint does not include an

allegation that the participants left early. See IAF, Tab 6,

Encl. 16. Thus, he has shown no error in the administrative

judge's conclusion.

Similarly, the administrative judge found no reasonable

basis for the appellant's complaint about the breakfast

meetings, See I.D. at 7. Although the appellant contends

that the breakfast was simply a meal on paid time, he has not

shown, or even asserted, that no business was conducted during

this time. Moreover, in response to his previous complaint

about the holiday party, the IG informed the appellant that
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agencies have some discretion in granting administrative

leave. See IAF, Tab 6, End. 15. Thus, the appellant has not

shown that the administrative judge erred in finding that his

belief was not reasonable.

Likewise, the administrative judge found that the

appellant cited no basis for finding that his disclosure about

Mr. Marshall's reserve status constituted protected
f

whistleblowing. See I.D. at 7. Althouah the appellant contends

that Mr. Marshall was accepting pay under "fraudulent

conditions" because of his physical condition, he has

presented no evidence to support the reasonableness of his

belief. The appellant has the burden of proving that he

reasonably believed his disclosures evidenced one of the

abuses listed in 5 U.S.C. § 2302(b)(8). See, e.gr., Rubert v.

Department of the Navy, 51 M.S.P.R. 467, 473-74 (1991). His

mere disagreement with the administrative judge's findings on

this issue does not provide a basis for Board review. See

Weaver, 2 M.S.P.R. at 133-34.

The appellant contends that the administrative judge

erred in finding that his three-day suspension was not

retaliation for whistleblowing. The administrative judge

found that the appellant failed to prove that his

whistleblowing was a contributing factor in the suspension

because he did not show that Mr. Waldhour was aware of the

July 14, 1989, complaint to OSC when he proposed the

suspension, or that Mr. Marshall was aware that the appellant

was a whistleblower until he responded to the proposed
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suspension. See I.D. at 10-12. The Board has held that

persisting in discipline decided upon before learning of

protected disclosures does not, by itself, transform the

discipline into a prohibited personnel practice. There is

nothing in 5 U.S.C. § 2302(b)(8) that requires a supervisor to

change a decision once he learr.s that the employee has engaged

in whistleblowing. See Charest v. Federal Emergency Management

Agency, MSPB Docket No. BN1221910278W1, slip op. at 7 (June

25, 1992); Special Counsel v. Hathaway, 49 M.S.P.R. 595, 605

(1991). Thus, the appellant has not shown that the

administrative judge erred in finding that the appellant's

disclosure was made too late to show that it was a

contributing factor in the three-day suspension. See I.D. at

11-12.2

The appellant asserts that the administrative judge erred

in finding that his 1990 performance appraisal was not

retaliation for his whistleblowing. The administrative judge

found that the appellant's whistleblowing was a contributing

2 The appellant contests the evidence cited by the
administrative judge to support her further finding that the
agency proved that it would have suspended the appellant
despite any protected whistleblowing, see I.D. at 12-21, but
he is merely disagreeing with the administrative judge's
factual findings and credibility determinations. See leaver
v. Department of the Navy, 2 M.S.P.R. 129, 133-34 (1980),
review denied, 669 F.2d 613 (9th Cir. 1982) (per curiam). In
any event, because the appellant has failed to show that the
administrative judge erred in finding that his whistleblowing
was not a contributing factor in the suspension, even if she
committed error in her further analysis of whether the agency
proved that it would have suspended the appellant, the error
did not affect the outcome of the initial decision. See
Panter v. Department of the Air Force, 22 M.S.P.R. 281, 282
(1984) .
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factor in his performance rating because the rating was issued

after the appellant had submitted his response to his proposed

suspension, which included sores disclosures concerning

Mr. Waldhour and Mr. Marshall. Thus, she found that

Mr. Waldhour and Mr. Marshall had a motive to retaliate

against the appellant when they evaluated him. However, she

also found that Mr. Waldhour would have rated the appellant

the same absent any protected disclosure. She found that

Mr. Waldhour rated the appellant "met" on this element not

because of the appellant's whistleblowing, but because he

considered the appellant's conduct concerning the incident for

which he was suspended to be an error under the element. See

I.D. at 21-23.

The appellant contends that the administrative judge

erred in not considering whether his performance standard was

invalid or whether the reason for his lower rating on one

critical element, the action leading to his suspension, should

have been considered in assessing his performance. The

appellant, however, has provided no basis for his bare

assertion that the administrative judge should have performed

a complete analysis under 5 U.S.C. Chapter 43 to decide these

issues. Rather, he is simply disagreeing with the

administrative judge's factual findings and legal analysis

without providing any support for his assertions that she

erred. Thus, he has not provided a basis for Board review.

See Weaver, 2 M.S.P.R. at 133-34.
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The appellant next asserts that the administrative judge

erred in not finding that he was denied awards and overtime in

reprisal for his whistleblowing. He asserts that he performed

"the exact duties" of the other GS-11 Labor Relations

Specialist in MER, Betty Jeffcoat, and she was rewarded while

he was not. The administrative judge found, however, that

Ms. Jeffcoat received an award for negotiations with the union

and negotiation of a contract with schools, which became a

model in this area* She found that the appellant offered no

evidence that he performed similar service. See I.D. at 23-24.

The appellant has not addressed the administrative judge's

finding. Thus, his argument does not provide a basis for

Board review.

Similarly, the appellant has not shown that the

administrative judge erred in finding that he failed to show

that he was denied overtime in reprisal for his

whistleblowing. The administrative judge found, and the

appellant has not contested, that he, did not request overtime.

She further found that Ms. Jeffcoat received additional

overtime because of her involvement with the union

negotiations. See I.D. at 24-25. Although the appellant

again asserts that he performed the "same amount of work" that

Ms. Jeffcoat performed, he has not shown or even asserted that

he was involved in the negotiations. Thus, he has shown no

error in the administrative judge's conclusion.

In an "Amendment to Petition for Review," see PFR File,

Tab lf the appellant asks that his case be remanded for a new
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hearing because the presence of Nicole Whitmire as the

agency's technical representative intimidated the witnesses.

The administrative judge fully dealt with the appellant's

objection in an order dated March 12, 1992, She found that

the appellant should have raised these concerns at the

hearing, and that he did not do so. See IAF, Tab 62. The

appellant has presented nothing that shows error in the
m

administrative judge's order. Thus, his amendment to his

petition for reiview does not provide a basis for Board review.

See, e.g., Flanagan v. Department of the Army, 48 M.S,P.R.

430, 433-34 (1991).

The threatened abolishment of the appellant's position does

not constitute a personnel action for purposes of the

Whistleblower Protection Act.

In its cross-petition for review, the agency contends

that the administrative judge erred in finding that the

appellant's position was abolished in retaliation for his

whistleblowing. We find that the administrative judge erred

in finding that the appellant's position had been abolished

and that the abolishment constituted a personnel action under

5 U.S.C. § 2302(a)(2)(A). Because of this, we find it

unnecessary to address the arguments presented in the agency's

cross-petition for review.

Despite the statements throughout the record and the

initial decision that the appellant's position has been

abolished, the latest submissions indicate that the appellant
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is still employed as a GS-11 Labor Relations Specialist, and

that no reduction in force has yet been conducted at Fort

Jackson. See, e.g., PFR File, Tabs 9, 11, 12, and 13. Thus,

the administrative judge should have analyzed the agency's

action as a threatened abolishment of the appellant's

position.

We find that the threatened abolishment of the

appellant's position does not constitute the threat of a

personnel action for purposes of the Whistleblower Protection

Act. The "personnel actions" that are appealable to the Board

are codified at 5 U.S.C. § 2302(a)(2). See IVeJber v. General

Services Administration, MSPB Docket No. SL1221920077W1, slip

op. at 3 (June 25, 1992) . The abolishment of a position is

not among the specific personnel actions enumerated in the

statute. The statutory provision does include a "catchall

provision" covering "any other significant change in duties or

responsibilities which is inconsistent with the employee's

salary or grade level." See 5 U.S.C. § 2302(a)(2)(A)(x).

However, the wording of this provision does not encompass an

aboli'r-i1."» . of a position. The Board has rejected the

assertion that any order or action made in reprisal for

whist?.eblowing activities is appealable in an IRA action, even

if it does not fall within the actions specified in 5 U.S.C.

§ 2302{a)(2).

Moreover, even assuming that the appellant's position is

subsequently abolished pursuant to a reduction in force and

that this would constitute a personnel action under the
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statute, we do not find that the threatened abolishment of the

appellant's position is itself a personnel action. The Board

has declined to find that it may assert jurisdiction over any

stage in the stream of proceedings leading to a personnel

action, as opposed to the personnel action itself„ It has

found that to do so would be to extend its reach beyond the

congressionally-mandated limits set forth in 5 U.S.C.

§ 2302(a)(2)(A). See Slake v. Department of the Treasury, 53

M.S.P.R. 207, 215-16 (1992). Thus, we find that the

administrative judge erred in ordering corrective action

concerning the threatened abolishment of the appellant's

position.

ORDER

This is the final order of the Merit Systems Protection

Board in this appeal. See 5 C.F.R. § 1201.113(c).

NOTICE TO APPELLANT

You have the right to request the United States Court of

Appeals for the Federal Circuit to review the Board's final

decision in your appeal if the court has jurisdiction. See

5 U.S.C. { 7703(a)(l). You must submit your request to the

court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439
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The court must receive your request for review no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7703(b)(l).

FOR THE BOARD: ^
"Robert E. Taylor
Clerk of the Board/

Washington, D.C.



COK-URRING OPINION OF
CHAIRMAN DANIEL R. LEVINSON

In

v,
Department of the Army

(AT1221-92~OQ55W1;AT1221-92~0216W1)

I concur with the Board's decision. The Board finds

it appropriate to consider the appellant's job in

determining - whether he genuinely believed that the granting

of administrative leave for a holiday party and for monthly

breakfast meetings was illegal, a gross v<^ste of funds,

mismanagement, or an abuse of authority, and I agree.

However, based on the testimony of the Inspector General's

witness, the appellant's beliefs here may have been genuine.

Nevertheless, it is also appropriate to weigh what someone

in the appellant's position should know in assessing the

reasonableness of his beliefs. See Haley v. Department of

the Treasury, No. 92-3077, slip op. at 6-9 (Fed. Cir, Oct.

13, 1992). When this knowledge is considered, I agree with

the administrative judge that the appellant's belief that he

had disclosed improprieties of the type covered by the

Whistleblcwer Protection Act was unreasonable.

BAY 5 £33
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Daniel R. Levinson Date


